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FROM THE AMERICAN PEOPLE Business Enabling Project






USAID Business Enabling Project in Serbia

Invites Eligible Candidates to Apply for the Position:
Legal Specialist - Serbian Credit Infrastructure and Collateral Systems
I. About the Project

USAID’s Business Enabling Project (“BEP”), implemented by Cardno Emerging Markets USA and partners is a multi-year initiative launched in January 2011. The purpose of the Project is to help the Government of Serbia improve the competitiveness of the Serbian economy, its macroeconomic position and its private sector businesses. The Project provides technical assistance, training, and other support to improve the business enabling environment, macroeconomic stability, and further develop financial markets. The Project is demand driven: all activities are based on the priorities of the private sector and Government.

This assignment will assist the Project’s efforts to improve and increase SME`s access to finance by assessing constraints in laws and regulations dealing with collateral and the infrastructure for credit. The work will be part of the BEP project’s Component 3 Financial Market Development that aims to help Serbian financial markets to increase competitiveness and affordability of financial services, create the adequate regulatory framework for non-banking financial institutions and improve regulatory environment for SMEs borrowing. The assignment will help implement activities under Component 3, Objective 1 (Increase capital available to business through the creation of a regulatory framework for non-banking financial institutions), Task 3 (Assistance for the development of an enabling regulatory framework for MFIs ).

SoW Background and Description

Poor access to finance is one of the leading constraints to private sector development in Serbia. This is evident from various data on the extension of credit in the country. For example, credit to GDP is about 50&. In comparison, most OECD countries average between 120% (middle income) and 160% (high income).  Croatia and Montenegro hover around 65%.  Bulgaria and Hungary are at 80%.  Further, the results of the World Economic Forum survey have Serbia ranked in the lower 25% of all countries in access to finance.

Poor access is also evident from the feedback provided from businesses. The results of USAID BEP’s national survey of businesses and regional roundtables are consistent with these assessments - access to finance is a major constraint to business growth. About 60% of SME’s do not borrow. Of those that do borrow, they are only able to borrow small amounts relative to their assets and reported equity. SMEs are substantially under-leveraged, with the average debt to equity ratio around 30%, compared to 150% to 200% leverage acceptable for banks in developed markets. Costs are high and whether a business borrows or not, a large majority of financing used by SME’s does not come from the financial system. 

While there is no shortage of bank branches, ATM’s, or other financial service points, the functionality of the financial system in providing capital and risk management services for businesses is under-developed.  The constraints to getting finance are varied and are rooted in the financial system, enterprises themselves, the legal environment, and the overall regional economy. 

BEP has already completed a significant amount of research based on the results of business surveys, discussions with businesses, consultation with relevant ministries and public sector institutions, review of banking regulations and lending data, etc. However, there are indications of constraints in the legal infrastructure for credit and the collateral systems that affect the willingness to lend and the capacity to borrow.  For example, small and medium-sized business lending require and accommodative environment for collateral, an ability to pledge movable and fungible assets, such an inventories and receivables, and an ability secure finance on cash flow, not just mortgage real estate.

Therefore, it is necessary to conduct a more detailed technical evaluation of these areas, in particular legal and regulatory situation dealing with different forms of collateral, the bankruptcy system, inter-firm credit, regulations on valuation and credit information, etc.  In order to better understand all potential obstacles to SMEs access to finance and provide comprehensive, feasible and accurate recommendations BEP`s Component 3 is performing a comprehensive evaluation of the legal environment for credit. The results of this research will be used to develop policy recommendations for the government and to increase awareness among stakeholders of the specific issues that are affecting credit access. The Ministry of Economy has already requested assistance in addressing SME finance issues, and the Ministry of Finance and central bank are repeatedly being called to introduce policy measures to improve the credit environment. 

II. Objectives and Tasks

The central objective of this STTA is to do research and detailed analysis of the commercial legal framework and infrastructure for SMEs lending/borrowing in Serbia, and based on the findings, to provide a set of recommendations for improving legal environment. 

The Consultant will conduct a review of all relevant laws and regulations that pertain to collateral (including mortgages, pledges, guarantees, property and asset titling and registration), credit collection and enforcement, bankruptcy, trade financing, credit reporting, and other legislation as may be needed to identify constraints in the legal infrastructure for credit.

In particular, the assignment will include the following regulations:

1. Secured Transactions (Collateral) laws and bylaws (regulating charges, mortgage, leasing, bills of exchange, fiduciary transactions, and similar). Apart from general legal analysis (what does exist; types of collateral; does it enable efficient establishment of liens; gaps and controversies; constraints affecting the acceleration of collateral agreements, etc.), the Consultant will underline the content and functionality of provisions stipulated out of court enforcement and re-possession procedures. He/she will also elaborate the bills of exchange issuance and enforcement, often resulting in company`s blocked account, and its consequences.

2. Accounting laws and bylaws, in particular requirements for SME`s financial reporting, financial statements and balance sheets.

3. Leasing laws

4. Foreign Exchange Law and Payment Operations Law, as to identify any barriers imposed on SMEs ability to apply for finance. This will include identifying any issues related to payments made to or from abroad as well as issues related to the foreclosures based on bills of exchange and similar issues arousing from the in-country payment mechanisms.

5. Laws on debt collection and bankruptcy This is to include ancillary regulations, such as those that give special attention given to fraudulent bankruptcies, avoidance actions, piercing the veil and any sanctions related (criminal acts, commercial offences etc.). 
6. The account receivables and trade financing legislative framework.

7. Law on credit reporting 

8. Other cross-cutting laws and regulations that support these laws and the credit infrastructure, such as the Company Law, laws on contracts and torts, codes, etc.

The above list is not exhaustive and it is expected that the Consultant shall also identify and analyze any other laws and regulations necessary for comprehensive understanding of specific collateral and other laws once the work is in process.

In identifying issues and constraints, the Consultant should pay particular attention to the specific situation and needs of SMEs and constraints that exist to meeting these needs. For example, this will include the need for things such as the following: the ability to post and accelerate collection of different types of collateral beyond real estate mortgages, the ability to borrow and secure loans on cash flows, the ability to secure loans on the general balance sheet of a company, the ability to secure multiple (first, second, third,) liens on collateral, security structures that support construction financing, etc.

The Consultant will use the following methodology:

· Desk research for analysis of laws and ancillary bylaws, as well as court practice and relevant institutions` opinions, and

· Review with the BEP Component Team a list of technical issues that have been raised in various roundtables and meeting.

· Interviews with stakeholders and expert parties to include at least three interviews with well-known commercial law offices dealing with credit transactions, interviews with the legal staff of at least three leading banks dealing with SME lending, and interviews with  other professionals relevant to provide opinions on implementing aspects of the regulations subject to research and analysis.

III. Deliverables

· Inventory of all regulation identified as relevant and analyzed 
· Detailed analysis of regulatory framework, emphasizing issues / constraints to SMEs financing / controversies / legal gaps / implementation issues
· Presentation and analysis of implementation issues, based on interviews with practitioners 

· Set of recommendations on improvement of SME`s regulatory environment for lending /borrowing
All reports must be prepared in English unless expressly authorized otherwise in writing by the Cardno Emerging Markets representative. 

Drafts of all deliverables need to be supplied for comments to the designated BEP Assignment Manager before delivery. Consultant will make adjustments to the deliverable in line with Cardno Emerging Markets’ comments within a week after such comments have been provided.
IV. Period of Performance and Total LOE
Maximum number of days under this LOE cannot exceed 30 days.

Applications including CV clearly showing adequate technical background and relevant work experience, along with references should be sent by e-mail to:info@bep.rs, by January 20, 2012. Only short-listed candidates will be contacted.
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